
CONFIDENTIALITY AND NONDISCLOSURE AGREEMENT
This Confidentiality and Nondisclosure Agreement (the “Agreement”) is made and agreed to by __________________________, _____________________________________________________ (“Reviewer”) and Waco Bottling LLC, 209 Otis Drive, Waco, Texas 76712 (“Provider”), on the following terms and conditions:


R E C I T A L S
In connection with possibly entering into a business relationship regarding manufacturing and packaging of hot-filled and cold-filled products (the “Process”), Reviewer has requested Provider to permit the Reviewer to review and inspect its facilities, its equipment, and its assembly lines related to the Process, including information that is confidential and/or proprietary in nature and other information relating to the Process which Provider requires to be kept confidential and not be disclosed to any third parties.  Therefore, the Provider and Reviewer agree that it is necessary and appropriate to require the Reviewer to execute and deliver this Agreement as a condition of its review and inspection of the Confidential Information.

In consideration of being granted the opportunity to review and inspect the Confidential Information, the Reviewer agrees as follows:


AGREEMENT
Section 1.  Purpose and Indemnification.  The Reviewer agrees that its review and inspection of the Confidential Information shall be solely to conduct due diligence concerning Reviewer’s possible entering into a business relationship.  Provider may set limits and conditions on access to the Confidential Information. Reviewer shall indemnify and hold harmless the Provider and its partners, officers, directors, employees and shareholders from any and all damage, cost, expense (including, without limitation, attorney’s fees), claim, loss, obligation, lien, liability or cause of action which the Provider may suffer or incur to a third party arising directly out of Reviewer’s and/or any Representative’s (as defined below) breach of this Agreement.  Reviewer’s duty to indemnify and hold harmless created hereby shall survive the expiration, termination or cancellation of this Agreement.

Section 2.  Non-Disclosure and Use of Confidential Information.
(a)
The Reviewer agrees that, except as set forth below, all Confidential Information shall be used by the Reviewer solely for the purpose stated in Section 1 hereof.  The Reviewer further agrees not to disclose any of the Confidential Information without the prior written consent of the Provider to any third party other than to: (i) employees, officers and directors of the Reviewer, (all of such persons to be notified of the obligations under this Agreement as set forth in Section 5) and (ii) their agents and representatives, including attorneys, accountants and financial advisors, (collectively (i) and (ii), the “Representatives”), in each case only to those individuals who have a need to know the Confidential Information for the purpose stated in Section 1 hereof.  

(b)
The term “Confidential Information” means all non-public, confidential or proprietary information disclosed before, on, or after the Effective Date, by the Provider to the Reviewer or its Representatives, whether disclosed orally or disclosed or accessed in written, electronic or other form or media, and whether or not marked, designated or otherwise identified as “confidential,” including, without limitation:


(1)
certain products, packaging and other technology and/or marketing strategies, certain secret and proprietary information concerning formulae, flavors, flavor systems, colors, product development plans, packaging, labeling and other related information; 


(2)
information concerning the Provider’s equipment and assembly lines, contractors, sub-contractors, and supplier information;  


(3)
its customers’ identities, addresses, and contact information; 


(4)
other information that would reasonably be considered non-public, confidential or proprietary given the nature of the information and the businesses; and


(5)
notes, analyses, compilations, reports, forecasts, studies, samples, data, statistics, summaries, interpretations and other materials prepared by or for the Reviewer or its Representatives that contain, are based on, or otherwise reflect or are derived, in whole or in part, from any of the foregoing.

(c)
Notwithstanding the foregoing, the term Confidential Information shall not include information which:  (1) is already known, or subsequently made known, to the Reviewer from non-Provider sources not reasonably known by the Reviewer to be subject to any confidentiality obligations with respect to such information; or (2) is or becomes available to the public other than as a result of a disclosure by the Reviewer or any of its Representatives in violation of this Agreement. 

(d)
In the event the Reviewer or any of its Representatives fails in any respect to comply with its obligations under this Agreement, the Reviewer shall be liable for damages to the Provider for breach of this Agreement, which liability shall survive the expiration, termination or cancellation of this Agreement.  In such action, the Provider shall be entitled to all damages consequential to such breach or violation of this Agreement, including the Provider’s attorney’s fees and other costs of any legal action arising out of such breach or violation.

(e)
The rights, powers and remedies provided for in the preceding subsection (d) shall be in addition to and do not preclude the exercise of any right of Provider to obtain injunctive relief available to the Provider under law or in equity as a result of a violation by Reviewer or its Representatives of the terms of this Agreement.  No forbearance, failure or delay in exercising any such right, power or remedy shall operate as a waiver thereof or preclude its further exercise. Reviewer further agrees to the granting of injunctive relief without any requirement for the securing or posting of any bond in connection with such remedy and without proof of actual damages.  


(f)
The Provider hereby retains its entire right, title and interest, including all intellectual property rights, in and to all Confidential Information. Any disclosure of such Confidential Information hereunder shall not be construed as an assignment, grant, option, license or other transfer of any such right, title or interest whatsoever to the Reviewer or any of its Representatives.
Section 3.  Disclosure in a Proceeding.  In the event that Reviewer is requested or required during the course of any criminal, civil or administrative legal proceeding, investigation or inquiry (by oral questions, interrogatories, requests for information or documents, subpoenas, civil investigative demand or similar process) to disclose any Confidential Information, it is agreed that Reviewer will provide Provider with prompt notice of such request or requests (unless prohibited by law from doing so), so that Provider may seek an appropriate protective order.  Reviewer shall use its reasonable efforts at Provider’s expense to assist Provider in obtaining such a protective order.  It is further agreed that, if in the absence of a protective order or the receipt of a waiver hereunder, Reviewer is nonetheless, in the opinion of Reviewer’s counsel, legally compelled to disclose Confidential Information, Reviewer may disclose such portions of the information to such tribunal or authority that Reviewer is legally compelled to disclose; provided, that, prior to such disclosure, Reviewer promptly advises Provider concerning the information Reviewer proposes to disclose. 

Section 4.  Duplication.  The Reviewer agrees that any reproductions, photos, videos, recordings, handwritten summaries, notes and self-generated computer records, or copies of documents made by Reviewer for use by persons identified in Section 2 shall be treated as and considered Confidential Information.

Section 5.  Limited Access.  The Reviewer shall inform: (i) all of its employees, officers and directors, and (ii) each of its other Representatives, who receives any of the Confidential Information of the requirements of this Agreement and shall require each such person to comply with such requirements.  

Section 6.  Third Party Contact.  The Reviewer agrees not to communicate with any other third party related to or regarding the Confidential Information without the prior written consent of the Provider. Further, Reviewer shall not contact in any manner any other person or entity identified in the Confidential Information without the prior written consent of the Provider. 

Section 7.  Legal Requirements.  The Reviewer acknowledges that: (i) the Confidential Information may be subject to the confidentiality provisions of applicable federal and state law and (ii) any unauthorized use of the Confidential Information may result in the imposition of criminal penalties under applicable federal and state law, and agrees to comply with all such laws relating to the Confidential Information.

Section 8.  Disclosure of Transaction. Reviewer shall not, without Provider’s prior written consent, disclose to any person either the fact that discussions or negotiations are taking place concerning a possible business relationship between Provider and Reviewer, or any of the terms, conditions or other facts with respect to any such possible purchase, including the status thereof and the fact that the Confidential Information has been made available to Reviewer.
Section 9.  Detrimental Use. Reviewer agrees that Reviewer will not use the Confidential Information in any way directly or indirectly detrimental to Provider or any other party. 

Section 10.  Own Business Judgment. Except as may be provided in a definitive written agreement executed by and between the parties, Reviewer acknowledges and agrees that Reviewer will independently and without reliance upon Provider make its own analysis of the business opportunity and its own independent commercial business decision as to whether to enter into a business relationship, based upon such information and documents which Reviewer or its Representatives have been provided plus such other due diligence as Reviewer may choose to perform.  


Section 11.  No Other Obligation; Independent Entities. The parties agree that: (a) this Agreement does not require or compel the Provider to disclose any Confidential Information to the Reviewer; (b)  neither party shall be under any legal obligation of any kind whatsoever, or otherwise be obligated to enter into any business or contractual relationship, investment, or transaction, by virtue of this Agreement, except for the matters specifically agreed to herein; and (c) either party may at any time, at its sole discretion with or without cause, terminate discussions and negotiations with the other party.  Provider and Reviewer are independent entities, and this Agreement does not create any partnership, joint venture, agency, or fiduciary relationship between Provider and Reviewer.
Section 12.  Destruction of Documents.  Unless required to be kept by law or regulation, the Reviewer and its Representatives shall destroy or, at Provider’s request deliver to Provider all documents provided to it, and shall destroy any summaries, compilations or notes made relating to the Confidential Information and any copies, compilations, summaries, studies, notes or other documents or records which contain or reflect Confidential Information relating to the Process. Any summaries, compilations or notes made by Reviewer or its Representatives relating to the Confidential Information and any copies, compilations, summaries, studies, notes or other documents or records which contain or reflect Confidential Information relating to the Process which are retained by Reviewer shall remain subject to the terms of this Agreement so long as Reviewer retains copies of any such documents or records.  If required by Provider, Reviewer agrees to execute an affidavit under oath (in form required by Provider) stating that Reviewer has returned and/or destroyed all Confidential Information.

Section 13.  Entire Agreement.  This Agreement represents the entire agreement between the Reviewer and the Provider relating to the treatment of Confidential Information heretofore or hereafter reviewed or inspected by the Reviewer.  This Agreement supersedes all other agreements relating to such matters which have previously been executed by the Reviewer in favor of the Provider.


Section 14.   Severability. If any term or provision of this Agreement is invalid, illegal or unenforceable in any jurisdiction, such invalidity, illegality or unenforceability shall not affect any other term or provision of this Agreement or invalidate or render unenforceable such term or provision in any other jurisdiction.

Section 15.  Governing Law and Venue. The validity and interpretation of this Agreement shall be governed by, and construed and enforced in accordance with, the laws of the State of Texas applicable to agreements made and to be fully performed therein (excluding the conflicts of laws rules).  The appropriate state or federal courts located in Waco, McLennan County, Texas shall have exclusive jurisdiction over all maters arising under this Agreement and will be the only proper forum in which to adjudicate such matters.  In the event of litigation between Provider and Reviewer and/or its Representatives over this Agreement, the unsuccessful party shall reimburse the successful party for its reasonable costs and expenses incurred in connection with the litigation, including, without limitation, reasonable fees, costs, and expenses of counsel.

Section 16.  Definitive Agreement.  Reviewer and Provider agree that unless and until a definitive agreement between Reviewer and Provider with respect to the business relationship has been executed and delivered, that neither Reviewer nor Provider will be under any legal obligation of any kind whatsoever with respect to such purchase by virtue of this Agreement except for the matters specifically agreed to herein.     
Section 17.  Counterparts and Facsimile Signatures. For the convenience of the parties, this Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which together shall constitute but one and the same instrument.  This Agreement may be executed by facsimile signature and a facsimile signature shall constitute an original for all purposes. This Agreement may also be executed by electronic signature and email transmittal and an electronic signature and email transmittal shall constitute an original for all purposes.

Section 18.  Remedies. The Reviewer acknowledges that money damages may not be a sufficient remedy for any breach or threatened breach of this Agreement by the Reviewer or its Representatives. Therefore, in addition to all other remedies available at law (which the Provider does not waive by the exercise of any rights hereunder), the Provider shall be entitled to seek specific performance and injunctive and other legal or equitable relief as a remedy for any such breach or threatened breach, and the Reviewer hereby waives any requirement for the securing or posting of any bond or the showing of actual monetary damages in connection with such claim. 

Section 19.  Attorney’s Fees.  In any action by Provider to enforce a breach or threatened breach of this Agreement, the Provider may recovery its attorney’s fees and expenses from Reviewer.

Section 20.  Indemnity.  REVIEWER AGREES TO DEFEND (THROUGH COUNSEL CHOSEN SOLELY BY PROVIDER), INDEMNIFY, AND HOLD HARMLESS THE PROVIDER AND ITS OFFICERS, DIRECTORS, EMPLOYEES, SHAREHOLDERS, MEMBERS, ATTORNEYS, REPRESENTATIVES, AND/OR AGENTS FROM AND AGAINST ANY AND ALL LIABILITY, LOSS, EXPENSE (INCLUDING ATTORNEY’S FEES), AND/OR CLAIMS FOR ANY KIND OF INJURY OR DAMAGES THAT ARE CAUSED BY OR RESULT FROM ANY ACT OR OMISSION OF REVIEWER OR ANY EMPLOYEE, AGENT, OR REPRESENTATIVE OF REVIEWER ARISING OUT OF OR RELATED TO THE CONFIDENTIAL INFORMATION OR THIS AGREEMENT.


Section 21.  Waiver of Jury Trial.   Each Party HERETO acknowledges that any controversy that may arise under this Agreement is likely to involve complicated and difficult issues and, therefore, each such Party irrevocably and unconditionally waives any right it may have to a trial by jury in respect of any legal action arising out of or relating to this Agreement, including any exhibits, schedules, attachments or appendices attached to this Agreement, or the transactions contemplated hereby.
IN WITNESS WHEREOF, a duly authorized representative of the Reviewer has executed this Agreement as of the 





 (the “Effective Date”).
REVIEWER:




By:







Name:







Title:







PROVIDER:

Waco Bottling LLC



By:







Name:







Title:
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